European Union Emissions Trading Scheme (ETS)
Introduction

In a bid to reduce greenhouse gas emissions in accordance with the Kyoto Protocol, the European Union (“E.U.”) passed Directive 2003/87/EC (“Directive”), also known as the Emissions Trading Scheme (“ETS”) in 2003.  The Directive, which took effect in 2005, established a system of “emissions trading” whereby member states are required to set an emissions cap for all sectors covered by the Directive.  Each member state will be allotted a certain number of “allowances,” which are then allotted internally to covered sectors within that member state.  
Allowances, or “credits, essentially function as an emissions currency used to purchase the right to emit a certain amount of greenhouse gases.  Since the total number of available allowances is capped, the total amount of greenhouse gas emissions is limited.   Like a commodity, allowances can be bought and sold (or, “traded”).  Thus, those whose “emissions cost” is less than their allotted number of allowances can sell their extra credits to those who may need more allowances to pay for and sustain a higher level of emission.  The goal is to reduce overall greenhouse gas emissions by 21% by the year 2020.  
To whom does the Directive apply?  Currently, heavy emitting industries, such as electricity generators; iron, steel, and mineral processing industries; and pulp and paper processing industries are covered under the Directive.   

1. 2008/101/EC: The inclusion of aviation
Earlier this year, the E.U. approved EC/2008/101, which amended the Directive to include aviation as a covered sector under the ETS (together, with the changes made by EC/2008/101, the Directive shall hereinafter be referred to as the “Amended Directive”).  Starting with the 2012 calendar year, many aircraft operators who fly to or from an airport within the European Union will be subject to the ETS and therefore be required to monitor and report their greenhouse gas emissions annually.   
Generally, the Amended Directive will apply to all aircraft, foreign and domestic, flying to and within the E.U.  However, the Amended Directive excludes aircraft with a maximum take-off weight of less than 12,500 lbs (5.7 tons).  A de minimus provision also excludes commercial operators with: 

a. An average of less than 2 flights per day (or, less than 243 flights in 3 consecutive months); or

b. Annual emissions of less than 10,000 tons of CO2

The scheme can be amended to take into account reciprocal programs in other countries.  That is, if a foreign aircraft operator is obligated to comply with a carbon emissions monitoring program of another country (presumably, the foreign aircraft operator’s home country), the EU may waive that foreign aircraft operator’s obligation to comply with the ETS.
The EU Commission has already identified a list of aircraft operators who are subject to the ETS based on their traffic and aircraft emissions within the past couple of years.  These operators have been assigned to a country for reporting and monitoring purposes.  Aircraft operators – both commercial and corporate - should check the EU Commission’s “Preliminary list of aircraft operators and their administering Member States,” which can be found at:

http://ec.europa.eu/environment/climat/pdf/aviation/alloc_operators_110209.pdf
The absence of an aircraft operator on this list does not mean that the operator is exempt from complying with the ETS.  If the operator knows that it meets the criteria for reporting (average flight activity and/or annual emissions), then it should proceed with registering and complying with the Amended Directive.  

Operators who are unsure as to their status should check with Eurocontrol. 

All aircraft operators covered under the Amended Directive must monitor and report their annual greenhouse gas emissions to the “competent authority,” or regulator, of the country with whom the applicant’s flight operation has the most contact.  

2. 2007/589/EC: Monitoring and Reporting Guidelines
E.U. Decision 2007/489/EC, “The Monitoring and Reporting Guidelines,” sets forth the greenhouse gas emissions monitoring and reporting guidelines for all sectors covered under the Directive.  It was amended in April of 2009 by Decision 2007/587/EC to include instructions for accounting “emissions and tone-kilometre data from aviation activities.”  (The Monitoring and Reporting Guidelines, as amended, shall hereinafter be referred to as the “MRG.”) 
Each operator is required to develop its monitoring plan in accordance with the MRG.  All emissions monitoring plan proposals must provide monitoring methodology, including measurement methods, data flow, management, and internal quality controls, among others.  E.U. regulators have emphasized that completeness of data is very important (e.g. trace completeness of fleet and flight activities, etc.).  Monitoring plans must be submitted to the competent authority of the operators’ respective administering member state by no later than August 31, 2009. 
Upon submission, the competent authority will review the proposed monitoring plan to ensure that it conforms to the requirements of the MRG.  It will reject any plan that does not satisfy the requirements of the MRG. Once the proposed plan is approved, the operator shall, beginning January 1, 2010, monitor its greenhouse gas emissions according to the terms of their approved plan.  

During the monitoring year, the operator is required to contract an accredited verifier to verify the accuracy of the collected emissions data and to warrant that it is in conformity/compliance with the operator’s approved monitoring plan and the MRG.  [The Amended Directive sets forth a “Materiality Threshold” for margin of error.  It is 5% for Benchmark Program (see below at 4.) and 2% for emissions > 500kt fossil CO2 for the annual data.]  At the end of the monitoring year, the operator shall gather its monitoring data and send its complete annual report (content and format of these reports are also defined in the MRG), with the accredited verification, to the competent authority of its administering state no later than March 31 of the following year for approval.


An overview of the annual compliance guideline is set forth below:

· January 1 – Start of the monitoring period.

· February 28 – Receive allowances for currently reporting year

· March 31 – Complete and submit prior year verified annual emissions report to regulator

· April 30 – Surrender allowances from Registry Account

· June 30 – Submit improvement reports to regulators

· July/August – Seek any necessary revisions to monitoring plan.  Commence annual verification process, current reporting year.

· December 31 – End of the annual monitoring period.

· December/January – Prepare annual emissions report.
· March 31 – Complete and submit prior year verified annual emissions report to regulator.
3. Methods of monitoring fuel consumption.
The MRG offers two methods for computing greenhouse gas emissions:
· Method A:

Actual fuel consumption for each flight (tons) =  Amount of fuel contained in aircraft tanks once fuel uplift for the flight is complete (tons) minus Amount of fuel contained in aircraft tanks once fuel uplift for subsequent flight is complete (tons) plus Fuel uplift for that subsequent flight (tons).

· Method B:

Actual fuel consumption for each flight (tons) = Amount of fuel remaining in aircraft tanks at block-on at tend of the previous flight (tons) minus Amount of fuel contained in tanks at block-on at the end of the flight (tons) plus Fuel uplift for the flight (tons).

Simplified methods for monitoring fuel consumption may be available for “Small Emitters” (those operators emitting less than 10,000 tons CO2/year or less than 243 flights per 4 months).

4. Applying for free allocation: “Benchmarking Program”
Under the Amended Directive, operators are eligible for free allowances by participating in a voluntary “Benchmarking Program.”   This is different program than the monitoring and reporting regime under the Amended Directive described above.  

Successful completion of the Benchmarking Program will qualify the operator to receive free allowances, which could be used towards their emissions allowance charge beginning in 2012. 

The timeline of and terms of compliance with the Benchmarking Program is nearly identical to that of the annual emissions monitoring and reporting process described above at 2.  Operators wishing to participate must submit their benchmarking plan to the appropriate competent authority for approval by no later than 31 August, 2009 (note, the deadline has been pushed back in the U.K.; this is discussed in Section 5 below).  The proposal must detail how they intend to monitor their activity during the benchmarking year (beginning with calendar 2010).
Just like the regular monitoring and reporting process, once the proposed benchmarking plan is approved, the operator will be required to monitor and collect the required data during benchmarking year.  The operator would also ensure that the activity data accurate by having it verified at the end of 2010 by a certified verifier.  Lastly, the operator must submit the verified benchmarking data to regulator by 31, March of the following year.
Participation in the Benchmarking Program is voluntary, therefore, there is no penalty for non-participation.  However, operators who do not participate in the Benchmarking program this year will be ineligible for free allowances until 2020. 

5. Application process.
At the time of this writing a number of E.U. member states have established a process for administering submissions for Monitoring and Reporting as well as the Benchmarking Program.  

Recently, the British Business and General Aviation Association (www.bbga.aero) provided the following information on the EU's ETS as it is now to be implemented in the U.K.: “Authorities in the UK, Germany, Sweden and Italy will provide more time for operators to submit their emissions benchmarking plan. Aircraft operators assigned to the UK for ETS administration must submit their emissions benchmarking plan by December 31, 2009. Sweden is allowing operators until October 15, 2009 to submit their emissions benchmarking plan. Italy now requires operators to submit their plan no later than September 30, 2009. Germany and has not set a specific date, but it will be in early October 2009. Those operators required to comply with the EU ETS assigned to other EU member states and who wish to apply for free allowances should plan to submit their emissions benchmarking plan by the original deadline of August 31, 2009.”
In the U.K., proposals and applications will have to be submitted through a secured, web-based framework (the “Module”) online.  In order to access the Module, operators must send the following information to the U.K.’s Environmental Agency at etaviationhelp@enivronment-agency.gov.uk with the subject heading “Aviation Contact Details – (Operator Name).”  The individual submitted should be the person who will be primarily responsible for the monitoring and reporting requirements on the operator’s behalf.
Title: 

First Name:

Surname:

Job Title:

Email Address:

Telephone Number:

Aircraft Operator Name:

6. Potential U.S. legislation
Earlier this year, Congressmen Henry Waxman (D-CA) and Edward Markey (D-MA) introduced  “The American Clean Energy and Security Act” (the “Act”) into the House of Representatives.  The Act proposes to install a cap-and-trade program that would limit the total CO2 emissions and establish a system of carbon “allowances” to the utility industry and other major CO2 emitters, including aircraft operators.  The goal is to reduce CO2 emissions by 17 percent 2005 levels by 2020, and 83 percent below 2005 levels by 2050.  

In early May, 2009, the Act was marked-up and approved by the House Energy and Commerce Committee.  It was passed by the House in June, and is now been introduced in the Senate for consideration and a possible vote.  Currently, the bill does not include language that would bring the aviation industry under the purview of the proposed emissions regulations.  However, the aviation industry can expect the effects of this legislation from manufacturers and other sectors that will be governed under this law.  If it is approved by the Senate, it will need to be signed into law by the President.  

Given President Obama’s recent statements supporting such environmentally progressive legislation, and with an environmental policy-pro Democratic majority in Congress, most pundits expect that the bill will pass into law later this year.  If so, compliance with the Benchmarking Program may become a moot point for U.S. aircraft operators who have a presence in Europe.  
To prevent aircraft operators from being subject to double taxation, the Directive (and thereby, the Directive) recognizes reciprocal emissions control programs in other countries.  Therefore, if the U.S. were to implement an emissions control policy applicable to the aviation industry before 2012, U.S. aircraft operators would not have to comply with the EU’s Benchmarking Program or monitoring and reporting plan starting next year (2010; again, benchmarking/monitoring proposals are due at the end of August, 2009) in order to qualify for free allowances once the Amended Directive takes effect two years later.  

7. Weighing one’s options.

Considering that it seems likely that the Act will pass into law later this year, the question then becomes  whether the Act will apply to the aviation industry (currently it does not(.  If it does, U.S. aircraft operators with a presence in the E.U. will have to decide whether to wait and hope that the Act passes, and thereby avoid the trouble of drafting and applying for the Benchmarking Program?  Or, should they commit to participating in the Benchmarking Program just in case the Act fails or is delayed for a few years?  [Remember, aircraft operators who do not apply for the Benchmarking Program by August 31, 2009 (or those who do and fail to adhere to the approved monitory program during the benchmarking year) will lose their ability to participate in the free allowance program until the year 2020.] It’s a tough call.  

There are a couple of issues that aircraft operators should consider regarding the proposed U.S. “cap and trade” legislation:

1. Unlike the ETS, which focuses on tracking CO2 emissions (even though the calculation methods utilize fuel consumption), the Act, as it is currently worded, will charge and track fuel consumption.  There is concern that this difference may preclude (or cause considerable problems in) the E.U.’s acceptance of the U.S. cap and trade policy as a “reciprocal” emissions program.  

2. Though it looks likely that the U.S. will inevitably adopt a cap and trade policy, passage of this bill later this year is not for certain.   


Obviously, the safest route for operators to take is to initiate the application for the Benchmarking Program by August 31, 2009.  If the U.S. implements a cap and trade policy that is acceptable to the E.U. as a reciprocal emissions policy, then the aircraft operator will only have lost the time and energy spent on devising a monitoring plan in accordance with the EU’s directive.  Because participation in the Benchmarking Program is voluntary, there is no penalty for not applying.  And, although nothing in the Amended Directive indicates that there is a penalty for applying and initiating the benchmarking without completing it, there are civil penalties involved for those who state false or misleading information in their application.
